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unfair to allow the plaintiff to recover, not only all the loss he has actually 
sustained, but also the fine which society imposes on the offender to protect 
its peculiar interests. But if it be once conceded that such damages may be 
assessed against the wrongdoer, and, when assessed, may be taken by the 
plaintiff — and such is the settled law of the Federal courts — there is neither 
sense nor reason in the proposition that such additional damages may be 
recovered by a plaintiff who is able to show that he has lost {10, and may not 
be recovered by some other plaintiff who has sustained, it may be, far 
greater injury, bat is unable to prove that he is poorer in pocket by the 
wrongdoing of defendant." Wilson v. Vaughn, 23 Fed. Rep. 229, adopts 
the same theory, as does also the supreme court of Alabama, in Railroad Co. 
v. Sellers, 93 Ala. 9, 9 Southern Rep. 375. The cases cited as taking the 
opposite view may have been rightly decided upon their special facts — and 
doubtless most lawyers would agree to the conclusions in the majority of 
them — but if exemplary damages are to be awarded at all, the cases wherein 
an injury, not capable of pecuniary estimation, is committed under circum- 
stances of gross insult, indignity, contumely or malice, seem to be the very 
ones in which their allowance is most wholesome and effective. It is, 
moreover, doubtful whether a careful analysis of the cases will not demon- 
strate that the supposed conflict is more verbal than substantial, and whether 
there has not been a failure to distinguish between no injury at all, or an 
injury merely nominal, and a real and substantial injury incapable of being 
expressed in terms of dollars and cents. In this connection a comparison of 
Maxwell v. Kennedy, 50 Wis. 645, supra, and the later case of Hacker v. 
Heinev, 111 Wis. 313, 319; or oiHefley v. Baker, 19 Kan. 9, and Schippel v. 
Norton, 38 Kans. 567, supra, will prove suggestive. 



Seduction — Fiction of Service — The doctrine that, to recover 
damages for the seduction of his daughter, a parent must offer some evidence 
of a loss of service, received a striking illustration in a case recently decided 
by the English Court of Appeal. The plaintiff's daughter, who was in the 
service of the defendant, was permitted to go out once a week for an 
afternoon and evening. On such occasions she went to her father's house 
and assisted in household duties. In an action by the plaintiff for the 
seduction of his daughter by the defendant while she was in the latter's 
service, Held, that there was no evidence of the relation of master and 
servant between the plaintiff and his daughter to support the action, 
Whitbourne v. Williams. [1901] 2 K. B. 722. 

It was urged that as the action of seduction is founded on a fiction, there 
is no need to have any support for it in fact, but the Court of Appeal refused 
to yield to this argument, saying that for the fiction there must be some 
foundation, however slender, in fact. 

On the other hand, in the recent case of Anthony v. Norton, (1899) 60 
Kan. 341, 56 Pac. Rep. 529, 72 Am. St. Rep. 360, 44 L. R. A. 757, the 
supreme court of Kansas went to the other extreme. In the official headnote 
byDoster, Ch. J., who wrote the opinion, it is said: "The common-law rule in 
actions by a parent for damages for the seduction of his daughter, which required 
him to sue, in the capacity of a master, for the loss of her services as a servant, 
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although in fact permitting a recovery by him in his parental relation, was 
the rule of a legal fiction which no longer obtains under the reformed 
procedure, because of the abolition by the Code of fictions in pleading, and 
its requirement to state the actual facts in controversy." 



Negligence— Druggist selling Proprietary Medicine without 
knowing Contents — Plaintiff's daughter was suffering from a headache, 
and went to the store of defendant, a druggist, and asked for and obtained a 
"Kohler Headache Powder." Returning home, she took the powder, and 
died from its effects. The action was for the recovery of damages, the 
plaintiff's contention being that "the vender of drugs is bound to know what 
he is selling, to such an extent at least, as to insure that he is not selling the 
ignorant public a deadly poison disguised as a useful medicine." Held, 
that there could be no recovery. West v. Emanuel, (1901) 198 Pa. 180, 47 
Atl. Rep. 965, 53 L. R. A. 329. 

It appeared that Kohler's headache powders were a well known prepara- 
tion, generally kept on sale by druggists, and recognized and regarded as an 
efficient and proper remedy for headaches. They were prepared by Kohler 
and sold by him to the druggists. "In the sales of patent or proprietary 
medicines furnished by the compounder of the ingredients which compose 
them," said the court, "the druggist is not required to analyze the contents 
of each bottle or package he receives. If he delivers to the consumer the 
article called for, with the label of the proprietary or patentee upon it, he 
cannot be justly charged with negligence in so doing." 

The liability of the druggist who in person or by his clerk negligently 
sells a dangerous drug for a harmless one, is abundantly established by the 
authorities, [Brown v. Marshall, (1882) 47 Mich. 576, 41 Am. Rep. 728; 
Thomas v. Winchester, (1852) 6 N. Y. 397, 57 Am. Dec. 455; Fleet v. 
Hollenkemp, (1852) 13 B. Mon. 219, 56 Am. Dec. 563; Wise v. Morgan, (1898) 
101 Tenn. 273, 48 S. W. Rep. 971, 44 L. R. A. 548; McCubbin v. Hastings, 
(1875) 27 La. Ann. 713; Norton v. Sea/all, (1870) 106 Mass. 143, 8 Am. Rep. 
298; Smith v. Hays, (1886) !23 111. App. 244; Peters v. Johnson— -W. Va.— , 
41 S. B. Rep. 190;] even where the person injured is a remote but naturally to 
be expected user, ( Thomas v. Winchester, supra; Norton v. Sewall, supra; 
Wisev. Morgan, supra;) but the present case is easily distinguishable. It is 
more nearly analogous to the case of the seller who furnishes, at the request of 
the purchaser, a known, described and defined article, in which case, as is well 
settled, (Mechem on Sales, §1349,)there is no implied warranty of fitness for in- 
tended use. It seems clear enough that druggists, in these days, could do busi- 
ness on no other rule. Where the druggist is himself the manufacturer of the 
article, and puts in harmful drugs, a different case is obviously presented. 
See George v. Skivington, L. R. 5 Exch. 1. 



Physician — Duty to respond to Call — An interesting case, apparently 
of first impression, but determined upon well settled principles, came lately 
before the supreme court of Indiana. The defendant was a practicing 
physician, licensed under the laws of the state, and holding himself out to 



